
CENTRAL ADMINISTRATIVE TRIBUNALJAB LPUR BENCH
JABALPUR

' ,. ' '  T.A. No.14 of 2o1o
(in WP. llo-ZZeafZOOe)

Jabalpur, this (Jed',r-rsd.j , the2l--day of Npvember,2012
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1. S.K. Dubey, Sio Shri R.D. Dubey,
Date of Birth - 30.7.'1966, R/o D-9,
Saamdariya Complex, Old Shila Talkies
South Civil Lines, Jabalpur

2 .  N.L .  S ingh.  S /o  Shr i  BN S ingh
Date of Bidh 1.3.1970, R/o 4/36,
TTC Colony, Ridge Road, Jabalpur

3. Smi. Shikha Pandey, W/o Shri
A.K. Pandey, Date of Birth 30.6.1966
R/o 270, Anand Nagar, Adhartal,
Jabalpur

4. J.K. Verma, S/o Shri B.P. Verma,
Aged about 38 yeafs, R/o 927,
Sanjeevani Naga.. Jabalpur

5. Shahsi Bhushan Choudhary,
S/o Shri Shiv Kumar Choudhary,
Aged about 35 years, R/o House
No.'147. SRG, New Fort Extension
Barkheda Pathani, Kali Bari Road,
Bhopal

6. Gaya Prasad Patel, S/o Shfi
BL Patel, aged about 40 years,
R/o B-291A, l\4inal Residency,
JK Road, Bhopai

(By Advocate: Shri Vijay Tripathi)
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4. The Chief General Manager,
Bharat Sanchar Nigam Ltd '
M.P. Telecom Circle,
Hoshangabad Road, BhoPal (MP)

(Bv Advocate - Shri R.D. Agrawal' Sr' Advocate
wiih Ms. Aniali Banedee and Shri Pawan Kumar'
Advocates ior respondcnts No 2 to 4 )

O R D E R

BY DHIRENDRA MISHRA. JM..

1. The applicants, while working as Junior Telgcom officer (JTo)'

participated in the Limited Departmental Compelitive Examination (for

short'LDCE') for promotion on the post of Sub qivisional Engineer (for

short'SDE') against 25% quota to be fi l led in lhrough LDCE for the

vacancies of the year 1996-97' 1997-98' 1999-99' 1999-2000 and

2000-01, which was held on.1 122002 Resultqfthe examination was

declared on 15 12 2003. Accordingty' they werq declared qualif led for

promotion for the post of SDE against the vacan'oies rhentioned in the

resu i t  o f  AnnexLre-P/1

2. Learned counsel ior the appucants would subrll i t ihat the applicants'

promotion on the post of SDE5 against the vacaicies mentroned in ihe

document of Annexure-P/2 is in accordanc€ with tl|e rcsuli af

Annexure-P/'l and, therefore. for atl practicat purposes' upgEdatidr d

the seniority of the applicants for the perlgrmance and turF€'

promotion, notional fixation, anezrs etc' should have been decited o'l

the basis of their promotlon against the vacangies of the respective
,i!_

years, however, their pay fixatjon was done with effect from 16 6 2004

in case of applicant No.1 and on 5 7 2004 in cq;e of other applicants

vide Annexure-P/4. The department 
-vide circular dated 29'9 1995

(Annexure-P/5) notified that JTos who got prqrylotion on the post of

TES Group-B Officers from a deemed date will get the- benefit of



been further dismissed by the Hon'ble Supreme Court vide order dated

21.4.2o11 vide Annexure-lAJ2 and thus the judgment of the Hon'ble

Karnataka High Court has attained finality Review Petition filed by the

appl icants  has a lso been d ismissed by tne l {onble Karnataka High

Court. The order passed by the Hon'ble High Couft of Karnataka has

been duly intimated to the respondent department who have issued

order dated 21"r October, 2011 and 31"' October' 2008 which has been

filed by the applicants as Annexure-P/B along with additional statemen'

under Rule 3 (vii) of the CAT Rules of Practice, 1993.

As per settled service jurisprudence, similarly situated persons

should be treated similarly and only because one person has

approached the Court would not mean that persons similarly situated

should be treated differently. Reliance is placed on a iudgment of the

Hon'ble Supreme Court in the matter of State of Karnataka Vs' c'

Lalitha3. The issue involved in this O A relating to the same selection

process has been decided by the Hyderabad Bench of this Tribunal

(Annexure-tAJ3) and the Hyderabad Tribunal has followed the

judgment of the Bangalore Bench passed in O A. No 181i2009 Sjlrce

the issue has already been decided by Bangalore Bench cf tir 's

Tribunal and the same has attalned fina:iiy, therefore this OA can

also be disposed of in terms of the judgment delivered by Bangalore

Bench of this Tribunal. Reliance is also placed on a judgment of the

Hon'ble Supreme Coud in the matter of Himachal Pradesh Public

Serv ice comrniss ion Vs.  Mukesh Thakura

Reliance of the respondents on a judgment delivered by Hon'ble

Delhi High Court in the matter of UOI & ors' Vs Vijender Singh &

o  ( 2 0 1 0 ) 6  s c c  7 5 9
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protection of pay to be fixed notionally from the due date of promotion

and actual monetary benefits from the date he actually works in TES

Group-B. ln view of the above circular' tl le applicants wefe also

entitled to receive benefit of pay fixation from the year against which

the applicants were granted seniority to the post of SDE The

applicants submiited their representations for fixation of pay scale an0

for fixing their senioriiy for further time bound promotion cumulatively

tiled as Annexure-P/6, however, the respondents declined to extend

the aforesaid benefit to the applicants vide Annexure-P/7 dated sth

July, 2007. The selection of SDE was conducted at All India Level on

the basis of common seniority of the JTOs Similarly situated

employees filed O.A. No 181/2009 before the Bangalore Bench of this

Tribunal. Allowing their O A, the Tribunal directed the respondents to

grant consequential benefits such as counting of experience for further

promotion, annual increment with effect from 23'd January 2002 though

the applicants therein were held to be not entitled for any arrears of

pay from the date of such notional fixation and they were held entitled

for arre?rrs with effect from l"iApril ' 2008' as the oA was flled on

2.4.2009.

The writ petition filed by the respondents againsi the order of the

Tribunal has been fufther dismissed by the Hon'ble Karnataka High

Court vide Annexure-lp'/ 1 by placing reliance on judgments of the

Hon'ble Supreme Court in the matters of Union of lndia and another

Vs. J. Santhanakrishnan and otherSl ' and Balwant Singh Narwala

and others Vs. State of Haryana2 Special Leave Petition filed by fhe

respondents against the order of the Hon'ble Karnataka High Court has

'  (2007) 15 scc 694
'  (2oo8) 7 scc 72e
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ors.5 is not applicable to the facts of the present case' as controversy

i nvo l ved in tha l case i s re l a ted toemp loyeeso f t heCPWD'Whereas

the respondents have already implemented the decision of the

Bangalore Bench of the Tribunal' which has been subsequenlly

affirmed by the Hon'ble High Court and which is in relation to the same

selection Process

Similarly, reliance of the responclents on a decision of the

Hon'ble Kerala High Court in the matter of Bharat Sanchar Nigam

Limited & others Vs' Thomas Zacharia' Munjattu Karingattil '

Perissery PO, Chengannur & others6' has also no application in the

present controversy, as the controversy before the Kerala High Court

w a s a b o u t t h e d i s p u t e o f i n t e r S e s e n i o r i t y o f t h e p e r s o n s s e l e c t e d

against 75% aoa ZS"t' quota and ihe provisional seniority of SDE was

also under challenge l-lowever' in the instant case' there is no

challenge to the seniority list and the controversy of the present case

pertains to the date of pay fixation after promotion in the cadre of SDE

It is settled Iaw that the judgment which is dlrectly connected with

t h e f a c t s o f t h e c a s e i s t o b e r e l i e d u p o n . R e l i a n c e i S p l a c e d o n a

decis ion of  the Hon'ble Supreme Court  in the rnat ter  of  Bhavnaqar

University Vs. Palitana Sugar Mill (P) Ltd' and othersT The

respondents have deliberately delayed the selection of SDE agalnst

25% quota in LDCE whereas as per ihe office memorandum dated 13'h

May, 1991 ,  f requency ot  the meet ing of  the DPC is to be held a i  annual

interval.



3. On the other hand, learned counsel for the respondents would argue

tha t i t i s se t t l ed |aWtha tp romo t i ono {ano f f i ce rWho i sp romo tedon the

bas i so fLDCEtakese f f ec t f r omtheda tesuchp romo t i onsa reg ran ted

and theo f f i ce r scanno tbeg ran tedp romo t i on f romanyno t i ona lda t i ng ,

as anti dating of the promotion is not permissible Rellance ls placed

on a decis ion of  the Hon'ble Supreme Court  in the matter  of  UOI and

others Vs. K K. Vadera and othersE There is no rule entitling an

employee to claim service benefits from the date of arising vacancy'

Service benefit can be claimed only from the date of ioining duty ln

t h e m a t t e r o f J . S a n t h a n a k r i s h n a n ( S u p r a ) ' t h e i s s u e b e f o r e t h e

Hon'ble Supreme Court was as to whether the view taken by Madras

Bench of the Tribunal whereby notional promotion was granted 6

months from the date of holding of competitive examination contrary to

the view taken by the Chandlgarh Bench in this regard was correct and

the Hon'ble Supreme Coufi preferred lhe view of Madras Bench by

discarding the contrary vielv oi the Chandigarh Bench Ho\i'ever' ]n

O.A. No.181/2009, Bangalore Bench of this Tribunai has gra:lie5

notional promotion from a date 6 months flom the da:e oi

announcement of the examination the date on \''nich even

examinations were not held The aforesaid view which has been

subsequently affirmed by the Hon'ble Karnataka High Court is violative

of  the law declared by the Hon'ble Supreme Court  in J '

Santhanakrishnan case The aforesaid view is also erroneous' as the

Bangalore Bench decided the O A under impression that competitive

examinations vrere required io be held annually which is factually

;n co rrect.



age

Whereas J. Santhanakrishnan case was governed by the

Telegraph Engineering Service (Group'B' Posts) Recruitment Rules'

1981 (for short 'the Rules, 198l') which provides for holding of

competitive examination annually while tl le present case is admiltedl),

governed by the Telecommunications Engineering Service (Group "B"

posts) Recruitment Rules, 1996' (for short'the Rules' 1996') which did

not provide any periodicity for hqlding such examination The

observations of Bangalore Bench of this Tribunal' which have been

subsequently reiterated by the Hon'ble Karnataka High Couft' which

have been made in the premises that the relevant rules mandated

holding of examination annually is contrary to the Rules' 1996 and as

such, per incuriam anci lhe matter is required to be decided as per

statutory rules in tefms of the law declared by the Hon'ble Supreme

Court in S-8. Bhattacharjee Vs. S D Majumdar and otherss'

The instant matter can also not be decided on the ground of

parity as benefit of a wrong judgment even if it has become final and

has been implemented cannot be claimed by others as a right'

Reliance is placed on a decision of the Hon'ble Supreme Court in

Haryana State Electricity Board and another Vs' Gulshan Lal and

othersro. The decision of Bangalore Bench being affirmed by the

Hon'ble High Court of Kafnataka has not attained finaliiy' as SLP filed

by the answering respondents was dismissed by the Hon ble Supreme

Coud in limine without exercising its appellate jurisdiclion'

The appiicants in their T A. have cfaimed relief of setting aside

the order dated 5.7.2007 (Annexure-P/7) by which their claim for

consicleration of the Hon'ble Supreme Court's judgment in the case of

'o(2007) 10 supreme Court cases 513
'0 (2009) 12 Srpteme Court Cases 231



J. Sa nthanakris h nan (Supra) was rejected and they also claimed

seniority. However, the applicants have not exhausted their

departmental remedies by way of fi l jng representation and as such,

their application cannot be entertained for the relief of seniority jn view

of the provisions of Sectjon 20 of the Adnrinjstrative Tribunal,s Act,

1985. Reliance is placed on a judgment of the Hon,ble Supreme Court

in  the mat ter  o f  Union of  Ind ia  Vs,  lbrah im Udct in  & Anr .1 i .

The applicants at Dest cdr cJaim benefit of ratio of u,

Santhanakrishnan case (Supra), which js also not permissible due to

reason of doing away with pefiocijcity manclate in the Rules, .1996 with

which present case is covefed.

The applicants had challenged the order dated .16.1.2004

rendered by the respondenis by vr'ay of fi l ing writ petition in the year

2008 with the lapse of more than 4 years without any explanation for

oetay and as such, jt was grossiy tjme barred. The Hon,ble High Court

would refuse io exercise its jurisdjction uncier Ariicle 226 of the

Constitution only on the ground of delay and laches. Reliance is

placed on decisions in ihe matters of Noharlat Verma Vs. District

Cooperative Central Bank Limited, Jagdatpurr2 and Delhi

Administration and others Vs. Kaushilya Thakur and another.:-

Heard learned counsel for the parties, perused the pleadings of ihe

respective parties and documents annexed therewjth.

The Union of India, respondent No.1, in its counter affidavjt has stated

that the applicants of the present TA have atfeady been absorbed in

BSNL on permanent basis v./.e.f. 1.10.2000 and as such, they ceased

5.

"  (2012) 8 Supreme coud cases 148
" (2008) 14 Slrpferne Coud Cases 445' (2012) 5 Supfeme Court Cases 4T 2



to be Government employees' as gfievance of the applicants is to

dealt with by the public sector undertaking and respondent No 1 is

no way concen.red with tl ' le present case and its name deserves to

deleted.

6. The above fact is not disputed by any of the pariies ln ihese

circumstances, we clirect the applicants to delete the name of

respondent No.'1 from the array of respondents

7. The respondent BSNL has contested the claim of the applicants on the

ground of limitation also apart from other grounds'

B. The applicants in lhe Instant application have prayed for setting aside

the order datecl 5.7 2007 (Annexure-P/7) whereby their representation

for notional fixation of their salary as per ihe iudgment of the Hon'ble

Supreme Cour t  in  Civ i l  Appeal  No 1655/1997 dated 272 '2003 and

consequential benefits, has been rejected with an observation that the

judgment relates to particular cases and is not generalized

L lt has been argued on behalf of the respondents that the applicants

have challenged the ofder daied 16 12004 by fil ing wrii petil ion in the

year 2008 with a lapse of more than 4 years without any explanation

for delay and, therefore, the same is grossly time baned

10. From perusal of their counter reply, we find that the respondents have

not raised any obiecticn that the T A is bafred by limiiaiion though in

their additional affldavit fl led on 2Bth June' 2012, a,ground has been

taken that the applicants are not entitled to relief on the ground of delay

ancl laches. The applicants have been held to be qualified for

pfomotion to the post of SDE on the basis of TES Gr' B examination'

As per the result o{ the examination for TES Gr' B' vide order dated

D C

in

be
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rc.1 .2A04 (Annexure-P/1) for the vacancies of the years mentioned

against therein, the applicants represented before the respondent

authorities for extend;ng notional increments and countng of service

for further promotion with effect from after 6 months after the date of

competitive examination in terms of the judgrnent of the Hon'ble

SJpreme Cour t  ln  lne 'naLter  o i  J .  Santhanakr ishnan {Supra)

However, when the responclents declined their repfesenlation vide

order dated 5.7.2007, the writ petition was filed on 1922008. That

apart, the instant matter is pending since 2008- The controversy

regarding the same selection process was sJbjecl matter ol O A

No.181/09, which has been clecided by the Bangalore Bench of the

Tr ibunal  dur ing lhe pendency of  th is  pe i i t ion on 26.42010 and ihe

same has been subsequently aflrrmed by the Hon ble High Court ol

Karnataka. Therefore, we are of the opinion that this TA cannot be

dismissed as barred by limitation at this stage and the law laid down by

the Hon'ble Supreme Court in the matters of Noharlal Verma and

Kaushilya Thakur (supra) has no application to the facts of the

present case, as the former decision relates to time barred appeal

under the Cooperaiive Societies Act under Section 55 of the

Cooperative Societies Act which specifically prohibits the Regjstrar

from entertaining the dispute unless such dispute is registered Mthin

the pfescribed period of limitation. lvhereas in the matter of Kaushilya

Thakur (supra), wfit petition was filed after almost 4 years of rejection

of application for allotmeni of a plot rn lieu of acquisition without any

exp:anaiion for delaY.

1'1. However, in the instant case,

of pay scale was based on

the applicanis' claim for notional flxation

the ground of judgment of the Hon'ble
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Supreme Court, which was rejected by the respondents on the ground

that the same was for the particular applicants and not generalized and

the aforesaid order g.ves tne aoplicants cadse ol action to fle writ

pe l i l ion.

12.|t is not in clispute that identical issue has been adjudicated upon by

the Bangalore Bench of the Tribunal in the matter of Sri K.S.

Premakumar & others Vs. Union of India & others {OA

No.1B'l/2009, decided on 26'h April, 2010]. Writ petition filed by the

respondents has been further dismissed by the Hon'ble High Court of

Karnataka vide order dated 21"rApfil, 2011 filed as Annexure-lAJ1 by

the respondents and the respondents' review petition No.315/2011 for

reviewing the aforesaid order has also been dismissed on 2nd l\,4arch,

2A12 and the respondents' Special Leave to Appeal No.2272012O11

has bebn dismissed by the Hon'ble Supreme Court vide its order dated

25.8.2a I 1 (Anriexure-lAJ2).

13. Relying upon decision of the Hon'ble Supreme Coud in the matter of

K.K. Vadera (supra), which has been subsequently followed by the

Hon'ble Delhi High Court in the matter of Vijender Singh (supra), i lt

has been vehemently argued on behalf of the respondents thht

promotion of an o{icer who is oro't'toted 01 the basis of LDCE takes

effect from the date such promotions are granted and officers cannot

be granted promotion from any notional date, as anti dating promotion

is not permissible.

1 l .T l re re  i5  ro  qu?r re l  on  tne  propos : t ;on  o f  l iw  la id  down by  the  Hor 'b le

Supfeme Court in K.K. Vadera (supra), wherein it has been held that

promotion to that post should be from the date the promotion is granted

and not from the date on which such post falls vacant, which has been

No.1412010
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subsequently followed in numefous other judgments as also in the

judgment of the Hon'ble Dethi High Court ln the mattef of Vijender

singh (supra), wherein ii has been held thai service jurisprudenge

does not recognize jurisprudential Concept of deemed retrospectlYe

promotion. No person can claim a right to'be plomoted from ihe dale

when vacancy accrued and ne musi take promotion with its benefits

from date of actual Pfomotlon

15.1n Thomas Zacharia (supra)' the respondents filed O'A before the

Ernakulam Bench of the Tribunal and prayed for quashing of

provisional seniority list which was prepared after the result of tfie

LDCE for promotion from the posi of JTOS to the post of SDES The

O.A. was aliowed and the respondent BSNL was directed to recast the

seniority list. Similar prayer was also allowed by the Chandigarh

Bench of the Tribunal and the BSNL was' directed to recast the

seniority list on ihe basis of their decision The review petii ion filed by

S o m e o f t h e S u b D i v i s i o n a l E n g i n e e r s a S p e f t h e d i r e c t i o n s o f t h e

Hon'ble High Court of Kerala was again dismissed by the Tribunal'

ln the aforesaid matter' the issue before the Hon'ble High Court

of Kefala was as to whether the SDES' who are successful under the

departmental competitive examination subsequent to lhe promouon of

the candidates who were promoted on the basis of seniority and fihess

towards 75% promotion quota' are entitled to senioriiy over them The

Hon'b leHighCoud,af ier re fer i ingtocatenaof judgmentsontheissue '

held that there is no rule entitling an employee of the respondents to

claim service benetits from the datd of arising vacancy Service

benefiis can be claimed only from the date of joining duty Wher'

appointments are made from different streams one after another' those
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who are subsequently appointed are not eniit led to seniority over those

who are appointed earlier so long as no such condition is stated in the

eaflief appointment order. Resultantly, t lre candidates who were

promoted ea l je r  on  the  basrs  o ' f i l ness  ancJ  sen io r i t y  aga;ns t  75%

quota shall have their seniority settled in pursuance of the promotion

ordef and orhers who were later appointeo towards 2570 quola under

the LDCE afe not entit led to have their seniority f ixed with retrospective

effect over others.

'16.1n J. Santha nakris h na n (Supra), the controversy centered around

delay in holcling examlnation relatinq to 33-1/3% quota towards LDCE

under Rule 2(ii i) of the relevant rules in the same selection process and

the ddclaration of results aftef selection. The Madras Bench of the

Tribunal considering that examination for promotion for other category

pertaining to 66-213o/a was held on time as scheduled and results weie

declafed and vacancies were fil led on '11.5.1981 whereas LDCE

proceeding were delayed due to intervention of the Court proccedings

and fesults of the examination came to be declared and finally reslllt

after assessment of ACRs came to have been published jn N4ay 1985

and actual promotions were effected in June, 1985, chose to adopt a

device of giving due leverage for completing the process of

examination which was heid in l\y'arch, 1982 and processing of the

ACRS, of six months' time and fixed iheif notional date of promotion as

12.9.1982, whereas the Chandigarh Bench of the Tribunal chose to

assign the notional date of promotion as 11.5.1981 at par with the dale

of promotion effected in respect of the other category falling wLihin 66-

2/3% of candidates selected for pronrotion. The Hon'ble Supreme

Court, keeping in vlew the pecu iar facts obtarning Ln that case,
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18.As already observed, the aforesaid decision of the Tribunal has beerl

applicants w.e.f. 23.1 .2002, i.e. six months from 23.7 .2AU . the date on

wlrich the examination was announced to be held.

further afflrmed by the Hon'ble Karnataka High Court and Special

Leave Petit lon of the respondents against t lte order of the Hon'ble

Karnataka High Court has been further dismissed and the fespondenls

have been difected to comply wilh the orders.

did not provide any pefiodicjty for holding such examination.

l

fl

19.jt is also not in dispute that tJ'te respondents have already complied

with the orders passed by the Tribunal viz. a viz. the applicants of O.,A.

No.181/09. lt further transpires that T.A No.93/2010 fi led by similarry

placed applicants in Hyderabad Bench of the Tribunal has been

aliowed in terms of the order passed in O.A. No.'181/2009 by tf ie

Bangalore Bench of the Trlbunal, subject to the result of the pending

Review Petit ion R.P. No.3151/2011 in W.P. No.3732212010 before the

Hon'ble High Court of Karnataka. lt ts also not Jn dispuie that the

review ipplicaiion of the respondents has since been dismissed by the

Hon'b le  Karnataka H gh Cour t .

20. Learned counsel for the respondents has vehemently argued that the

decision of the Bangalore Bench of this Tribunal as well as ils

affinnation by the Hon'ble High Court of Karnataka is per incuriam, as

J. Santhanakrishnan case was governed by the Telegraph

Engineering Service (Group B) Recruitment Rules. 1981, whiih

provjded for holding of the competitive ex€mination annually, while the

present case is admiitedly governed by the Recruitmeni Rules, 1996,

which came into force vide notification dated 22"" July, 1996 and which

s/r-)

b:t)
S i  n I

Xq"/
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2'1.We are unable to accept the aforesaid arguments jdvanced by learned

counsel for the respondents, as the same js not borne out from the

lac ls .  From pFrusal  o l  the order  or  oromot ion of  the appr icants ,  r t  ts

manifestiy clear that a Limited Depar tmental Competltive Examination

was held in the year 2Al2for tl.le vacancjes of TES Gr.-B arising from

1996 to 2000-2001 and the candidates have been dectared io be

qualified for ihe vacancies against the respective years in the aborie
i

mentioned examination. The Bangalore Bench of the Tribunal has

directed the respondents to gjve notjonal seniorjty to the applicanfs

with effect fram 23.1.2002 i.e. 6 mon ]s from 23j.2001, the date dn

which examination was about to be held, as their promotion was

delayed on account of pendency of the Court proceedings whereas,

tl 're other candidates were promoted against 75% quota on 16.5.2000

and 28.12.2001, whereas ordinarjly the recruitment, under both tne

streams i.e. promot;on undet TSoAquota on the basis of seniorjty cum

fitness and examination undet 2ilo/a quola of vacancies under LDCE

should have been made simultaneously.

22.The judgment of the Hon'ble Kerala High Court in the matier of

Thomas Zacharia (Supra) is in relation,to inter se seniority of rJ|e

candidates, who have been promoted under 2 streams and it has been

held that when appointments are made from different streams one after

another, those who are subsequenlly appointed are not entitjed io

seniority over those \, i/ l .to are appointed earlier so long as no such

condition is stated in the earlier appointmeni orier.

23.In the instant case also, the Tribunat fr"" g."ntuO notjonal promotion to

the applicant with effect from 23j.2OO2 with consequential benefils

such as .counting of experience for further promotions, annuat

ffi



P a g e  1 6  o f  1 9 -rA 
l\ lo. i-, -J

21. We are unable to accept the aforesaid arguments jdvanced by learned

coJnse l  fo r  the  .espondents  as  the .same is  no l  oo tne  ou t  f rom the

fac ls  f tom perus . l l  o l  the  o ,der  o ,  p romot ion  oF the  app, ican ts ,  ; t  i s

manifestiy clear that a Limiied Depadmental Competit iv,e Examination

was held in the year 2AO2 for . le vacancjes of TES Gr.-B arisrng from

1996 to 2000-2001 and the candidates have been declared to be

qualif ied for the vacancies against the respective years in the above
i

mentioned examination. The Bangalore Bench of the Tribunal has

directed the respondents io give notional seniority to the applicants

wi th  e f fec l  har r ,23 i .2A02 i .e .  6  mo l ths  f rom 23.7 .2O0 t ,  the  da te  on

which examination was about to be held, as their promotion was

delayed on account of pendency of the Court proceedings whereas,

tlre otl]er candidates were promoted against 75yo quola on 16.5.2000

and 28.12.2001, whereas ordinarily the recruitment, under both the

streams t.e. promotion under 7sya quota on the basis of seniority cum

fltness and examination under 2'o/o quota of vacancies under LDCE

should have been made simultaneously.

22.The judgment of the Hon'ble Ke€ta High Court in the ma$er of

Thomas Zacharia (Supra) is ;n relaton.lo inter se seniority af the

candidates, who have been promoted under 2 streams and it has been

held that when appointments are made from different streams one alter

ariother, those who are subsequenity appointed are not entifled io

seniority over those VJho are appointed earlief so long as no such

condit,on is stated in the earlier appointlneni orier.

23.In ihe instant case also, the Tribunal has granted notjonal promotion to

the applicant with effect frorn 23.1.2002 with consequentiat benefils

sucn as counling of experience for further prornotions, annl|er

ffi
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increments etc., however, they were not entitled for any arrears of pay

from the date of such notional fixation on 23.1.2002 but were made

entitled for arrears oi pay from 1.4.2008. Thus, ihe law laid down by

the Hon'ble Kerala High Coud is entirely on different issue and the

same is not applicable to the facts of ihe pres€jnt case.

24.So far as arguments of learned counsel for the respondents that the

applicants could not be granted notional promotion from 23.1.2002 as

by that date even LDCE was not held, as the same was admittedly

held an 1.122002 which is in variance oi the iaw laid down by the

Hon'ble Supfeme Court in J. Santhana kris h nan case wherein notional

promotion was granted 6 months from the date of holding of

examination is concerned, the aforesaid aspect has also been deatt

with by the Tribunal in iength and the Tribunal, considering that in -.

Santhanakrishnan case, declaration of result vvas delayed on account

of the Court's order whereas in the present case, the examination itself

was indefinitely postponed and held after abaut 1y2 years after the

original scheduled date because of the Court's order and there was

delay in declaring result also which nearly took one year as againsi,21/2

yeafs in the earlier case, directed the. respondents to give the

applicants notional promotion with effect from 23.1.2002 i.e. 6 months

from th-. date on which examination was originally scheduled to be

held, which is strictly in accordance with the proposition of law lajd

down by the Hon'ble Supreme Court.

25.1n C. Lalitha (Supra), the Hon'ble Suprerne Cou(, while consiclerirg

parity of employment ancl grantlng similar reliefs as per the service

jurispfudence evolved by it, held thus:-
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"29. Service jurisprudence evolved by this Court from time
to time postulates that all persons slrnilarly situated should
be treateci similatly. Only becduse one person has
approached the coud that would not mean that persons
similarly situated shoutd be trbated diffefenuy. lt is
fufthermore well set|ed that ]e questron ol seniority
should be governed by the rules. It may be true.lhat this
Court took notice of the subsequent events, namely, that
in the meantime she had also been promoted as Assistant
Commissioner which was a Category I post but the
direction to create a supernumerary post io adjust her
must be held to have been issued only wjth a vjew to
accomnodate her thefein as otherur'jse she tright have
been reverted and not for the purpose of conferring a
benefii to which she was not otheru/ise enti ed to.,,

26.The above issue has again been considered by the Hcn,bje Supreme

Court in i",lukesh Thakur (Supra) in which it has been held thus:_

"22. Such a di|ection has been passed apparentiy in vjew
of the fact that fresh seiectjon proceedings had
commenced for ihe subsequent year. Thus, in such
circumstances, it could be possible for the Couft to reject
tne sante on the ground of delay and lacl]es raiher iha.
lssurng a direction ihat no such petit jon shall be trled.
padicularjy, in vievr' of the fact ihat ihe candidates havinE
Roll A;cs.: C33 anr i 4 16 hed atsr seciied 69 marks ir. the
sard paper. The candidaie having Roll No..1096 had
secured 462 marks i.e. more than 50% in aggregate.
Therefore, depriving him only on the ground that he could
not approach the Court cannot be justif ied, particulariy in
view of the fact that the Coud has contpetence to grant
equitable reiief to persocs eveit !f ihey are not before the
Coud. t"lcre so, the Couil aiso has pcy,/er to mould the
relief in a panicuiar fact situation,'

2T.Admittediy, jn the instant case, similafly placed cancliclates have been

granteC notional promotion frcm 23.1.2002 by the Bangalore Bench of
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the Tribunal as also by Hyderabad Bench of the Tribunal

therefore, the applicants herein cannot be denied the reliefs

have alrbady been granted to their counterparts.

which

28. On the basis of aforesaid discussion, we allow this T.A. in terms of the

decis ion of  the Bangalore Bench of  the Tr ibunal  in O.A. No. '181/2009,

uJhich has been subsequently followed by the Hyderabad Bench of the
1

Tribunal in TA No.93/2010, and we direct the respondents to assign

ihe notional date of promotion as SDEs to the applicants with effect

ftom 23.1.20Q2 with consequential benefits such as counting bf

experience for further promotions, annual increments etc. with effept

from 23.1.2Q02. However, the applicants shall not be entitled to arly

arrears of pay from ihe daie of such notional fixation on 23.'l .2OO2, byt

shall be entitled to arrears from 1.4.2008.

29. Cedified copv afier the amendment is
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