CENTRAL ADMIN[STRATIVE TRIBUNAL, JABALPUR BENCH
JABALPUR

25 ; T.A. No.14 of 2010

(in W.P. No.2253/2008)
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Jabalpur, this 6 )eduesday , the2l  day of bj,_pvember, 2012
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HON’BLE SHRI JUSTICE DHIRENDRA MISHRA, JUDICIAL MEMBER
HON’BLE SHRI G.P.SINGHAL, ADMINISTRATIVE MEMBER

1. S.K. Dubey, S/o Shri R.D. Dubey, - Applicants
Date of Birth — 30.7.1966, R/o D-9,

Saamdariya Complex, Old Shila Talkies

South Civil Lines, Jabalpur

2. N.L. Singh, S/o Shri BN Singh
Date of Birth 1.3.1970, R/o 4/36,
TTC Colony, Ridge Road, Jabalpur

3. Smt. Shikha Pandey, W/o Shri
A.K. Pandey, Date of Birth 30.6.1966
R/o 270, Anand Nagar, Adhartal,
Jabalpur

4. J.K. Verma, S/o Shri B.P. Verma,
Aged about 38 years, R/o 927,
Sanjeevani Nagar, Jabalpur

5. Shahsi Bhushan Choudhary,
S/o Shri Shiv Kumar Choudhary,
Aged about 35 years, R/o House
No.147, SRG, New Fort Extension
Barkheda Pathani, Kali Bari Road,
Bhopal

6. Gaya Prasad Patel, S/o Shri
BL Patel, aged about 40 years,
R/o B-291A, Minal Residency,
JK Road, Bhopal

(By Advocate: Shri Vijay Tripathi)

Versus

Dt.2). YP “7“ 2. Bharat Sanchar Nigam Ltd., Through

- A

A | A|2016 Its Chairman-cum-Managing Dlrector

'v'-\_

Sanchar Bhawan, New Delhi

ol _ na
4 3. The Chief General Manager, : s :
25 Department of Telecommunication - '| ¢
Jt P@‘a“ ¥ Bhim Rao Ambedkar, I.T.T.,
Civil Lines, Jabalpur

-Respondents
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4. The Chief General Manager,
Bharat Sanchar Nigam Ltd.,

M.P. Telecom Circle,
Hoshangabad Road, Bhopal (MP)

(By Advocate — Shri R.D. Agrawal, Sr. Advocate ' iE

with Ms. Anjali Banerjee and Shri Pawan Kumar,

Advocates for respondents No. 2 to 4.) i
ORDER

BY DHIRENDRA MISHRA, JM.-

1. The applicants,_ while working as Junior Telecom Officer (JTO),
participated in the Limited Departmental Competitive Examination (for
short ‘LDCE’) for promotion on the post of -Sub Qiyisional Engineer (for

short ‘SDE’) against 25% quota to be filled in t,lhrough LDCE for the
| ) 2 vacancies of the year 1996-97, 1997-98, 199;}-99, 1999-2000 and

2000-01, which was held on.1.12.2002. Result cf the examination was

declared on 15.12.2003. Accordingiy, they were declared qualified for
promotion for the post of SDE against the vacapcies mentioned in the

result of Annexure-P/1.

2. Learned counsel for the applicants would submit that the applicants’
promotion on the post of SDEs against the vacancies mentioned in the
document of Annexure-P/2 is in accordance with the result of
Annexure-P/1 and, therefore, for all practical purposes, upgradation of
the seniority of the applicants for the periormance and further
promotion, notional fixation, arrears etc. should hiave been decided on
the basis of their promotion against the vacangies of the respecﬁve
years, however, their pay fixation was‘dcne wit_lhilel;fect from 16.6.2004
in case of applicant No.1 and on 5.?.2004 in case of other applicants
vide Anﬁexure—PM. The department “vide circular dated 29.9.1995
(Annexure-P/5) notified that JTOs who got pramotion on the post of

TES Group-B Officers from a deemed date will get the benefit of e



been further dismissed by the Hon'ble Supreme Court vide order dated
21.4.2011 vide Annexure-IA/2 and thqsfthe judgment of the Hon'ble
Karnataka High .Court has attained finality. Review Petition filed by the
applicants has also been dismissed by the Hon’ble Karnataka High
Court. The order passed by the Hon'ble High Court of Karnataka has
been duly intimated to the respondent depar‘tm.emt who have issued
order dated 21%t October, 2011 and 31* October, 2008 which has been
filed by the applicants as Annexure-Plé along with additional statement
under Rule 3 (vii) of the CAT Rules of Practicé, 1993.

As per settled service jurisprudence, similarly situated persons
should be tréated similarly and only because one person has
approached the Court would not mean that persons similarly situated
should be treated differently. Reliance is placed on a judgment of the
Hon'ble Supreme Court in the'matter of State of Karnataka Vs. C.
Lalitha®>. The iésﬁe involved in this O.A. relating to the same selection

process has been decided by the Hyderabad Bench of this Tribunal

(Annexure-lA/3) and the Hyderabad Tribunal has followed the
judgment of the Bangalore Bench passed in O.A. No.181/200S. Since
the issue has already been decided by Bangalore Bench of this
Tribunal and the same has attained ﬁnai'&ty, therefore, this O.A. can
also be disposed of in terms of the judgment delivered by Bangalore
Bench of this Tribunal. Reliance is also placed on a iudgment of the
_Hon'ble Supreme Court in thé matter of Himachal Pradesh Public
Service Commission Vs. Mukesh Thakur”.

Reliance of the respondents on a jud_gment delivered by Hon’ble

Delhi High Court in the matter of UOI & Ors. Vs. Vijender Singh &

® (2006) 2 SCC 747
4 (2010) 6 SCC 759
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protection of pay to be fixed notionally from the due date of promotion

/ and actual monetary benefits from the date he actually works in TES
Group-B. In view of the above c‘ircullar, the applicants were also

entitled fo receive benefit of pay fixation from the year against which

the applicants were granted seniority to the post of SDE. The

applicants submitted their representations for fixation of pay scale and

for fixing their seniority for further time; bound promotion cumulatively

filed as Annexure-P/6, however, the resplondents declined to extend

the aforesaid benefit to the applicants vide Annexure-P/7 dated 5"

July, 2007. The selection of SDE was conducted gt All India Level on

the basis of common seniority of the JTOs.I Similarly situated

employees filed O.A. No.181/2009 before the Bangalore Bench of this

| /@ Tribunal. Allowing their O.A., the Tribunal directed the rfaspondents to
: 2 grant consequential benefits such as counting of ekperience for further

promotion, annual increment with effect from 23™ January 2002 though

the applicants therein were held to be not entitled for any arrears of
pay from the date of such notional fixation and they were held entitled
for arrears with effect from 18t April, 2008, as the O.A. was filed on
2.4.2009. |

The writ petition filed by the respondents against thelorder of the
Tribunal has been further dismissed by the Hon'ble Karnataka High
Court vide Annexure-lA/1 by placing reliance on judgments of the
Hon'ble Supreme Court in the matters of UnionT of India and another
Vs. J. Santhanakrishnan and others‘j, and Balwant Singh Narwala
and others Vs. State of Haryanaz. Special Leave Petition filed by the

respondents against the order of the Hon’ble Karnataka High Court has

! (2007) 15 SCC 694
2 (2008) 7 SCC 728
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Ors.5 is not applicable to the facts of the present case, as controversy
involved in thé’t case is related to employees of the CPWD, whereas
the respondents have already implemented the decision of the
Bangalore Bench of the Tribunal, which has been subsequently
affirmed by the Hon'ble High Court and which is in relation to the same
selection process.

Similarly, reliance of the respondents on a decision of the
Hon'ble Kerala High Court in the matter of Bharat Sanchar Nigam
Limited & others Vs. Thomas Zacharia, Munjattu Karingattil,
Perissery PO, Chengannur & others®, has also no application in the
present controversy, as the controversy before the Kerala High Court
was about the dispute of inter se seniority of the persons selected
against 76% and 25% quota and the provisional seniority of SDE was
also under challenge. However, in the instant case, there is no
challenge to the seniority list and the controversy of the present case
pertains to the date of pay fixation after promotion in the cadre of SDE.

It is settled law that the judgment which is directly connected with
the facts of the case is tb be relied upon. Reliance is placed on a
decision of the Hon'ble Supreme Court in the matter of Bhavnagar
University Vs. Palitana Sugar Mill (P) Ltd. and others’. The
respondents have deliberately delayed the selection of SDE against
25% quota in LDCE whereas as per the office memorandum dated 13"
May, 1991, frequency of the meeting of the DPC is to be held at annual

interval.



3. On the other hand, learned counsell for the respondents would argue
that it is settled law that promotion of an officer who is promoted on the
basis of LDCE takes effect from the date such promotions are granted
and‘the officers canhot be granted promotion from any notional dating,
as anti dating of the promotion is not permissible. Reliance is p!acéd
on a decision of the Hon'ble Supreme Court in the matter of UOI and
others Vs. K.K. Vadera and others®. Thefe is no rule entitling an
employee to claim service benefits from the date of arising vacancy.
Service benefit can be claimed only from the date of joining duty. In
the matter of J. Santhanakrishnan (Supra), the issue before the

,Q';«\x‘g,-ﬂ;;;%‘ " Hon'ble Supreme Court was as to whether the view taken by Madras
: k Bench of the Tribunal whereby notional promotion was granted 6

months from the date of holding of competitive examination contrary to

the view taken by the Chandigarh Bench in this regard was correct and
the Hon’ble Supreme Court preferred the view of Madras Bench by
discarding the contrary view of the Chandigarh Bench. However, in
0.A. No.181/2008, Bangalore Bench of this Tribunal has granted
notional promotion from a date 6 months -from the date of
announcement of the examination the date on which even
examinations were not held. The aforesaid view which has been
subsequently affirmed by the Hon'ble Karnataka High Court is violative
of the law declared by the Hon'ble Supreme Court in J.
Santhanakrishnan case. The aforeséid view is also erroneous, as the
Bangalore Bench decided the O.A. under impression that competitive
examinations were required to be held annually which is factually

incorrect.
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4 Whereas J. Santhanakrishn‘an case was governed by the
/" Telegraph Engilneering Service (Groupl‘B’ Posts) Recruitment Rules,
1981 (for short ‘the Rules, 1981") Which provildes for holding of
competitive examination annually while the present casé is admittedly
governed by the Telecommunications Engineering Service (Group “B”
posts) Recruitment Rules, 1996, (for short ‘the Rﬁlles, 1996") which did
not provide any periodicity for holding such examination. ~ The
observations of Bangalore Bench of this Tribunal, which have been
subsequently reiterated by the Hon'ble Karnataka Hiéh Court, which
have been made in the premises that the relevant rules mandated
holding of examination annually is contrary to the Rules, 1996 and as
such, per incuriam and the matter is required to be decided as per
statutory rules in terms of the law declared by the Hon'ble Supreme

Court in S.B. Bhattacharjee Vs. S.D.Majumdar and others’.

The instant matter can also not be decided on the ground of
parity as benefit of a wrong judgment even if it has become final and
has been implemented cannot be cléimed by others as a right.
Reliance is placed on a decision of the Hon'ble Supreme Court in
Haryana State Electricity Board and another Vs. Gulshan Lal and
others'. The decision of Bangalore Bench being affirmed by the
Hon’ble High Court of Karnataka has not attained finality, as SLP filed
by the answering respondents was dismissed by the Hon'ble Supreme
Court in limine without exercising its appellate jurisdiction.

The apypilicants in their T.A. have ckaimed relief of setting aside
the order dated 5.7.2007 (Annexure-P/7) by which their claim for

consideration of the Hon’ble Supreme Court’s judgment in the case of

® (2007) 10 Supreme Court Cases 513
'%(2009) 12 Supreme Court Cases 231
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J. Santhanakrishnan (Supra) was rejected and they also claimed

seniority. However, the applicants have not exhausted their
departmental remedres by way of filing representation and as such,
their application cannot be entertained for the relief of seniority in view
of the provisions of Séction 20 of the Administrative Tribunal’s Act,
1985, Reliance is placed on a judgment of the Hon'ble Supreme Court
in the'matter of Union of India Vs. Ibrahim Uddin & Anr. '

The applicants at best _ca‘n ;:Iaim benefit of ratio of J.
Santhanakrishnan case (Supra), which is also not permissible due to
reason of doing away with periodicity rﬁandate in the Rules, 1996 with
which present case is covered. |

The app!icants had challenged the order dated 16.1.2004
.rendered by the respondents by way of filing writ petition in the year
2008 with the lapse of more than 4 years without any explanation for

delay and as such, it was grossly time barred. The Hon'ble High Court

would refuse to exercise its jurisdiction under Article 226 of the
Constitution only on the ground of delay and laches. Reliance is
placed on decisions in the matters of Noharlal Verma Vs. District
Cooperative Central Bank Limited, Jagdalpur'> and Delhi

Administration and others Vs. Kaushilya Thakur and another™™.

4. Heard learned counse! for the parties, perused the pleadings of the
respective parties and documents annexed therewith.

The Union of India, respondent No.1, in its counter affidavit has stated

a1

that the applicants of the present TA have already been absorbed in

BSNL on permanent basis w.e.f. 1.10.2000 and as such, they ceased

(2012) 8 Supreme Court Cases 148
(2008} 14 Supreme Court Cases 445
(2012) 5 Supreme Court Cases 412
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to be Government employees, as grievance of the applicants is to be
dealt with by the public sector undertaking and respondent No.1 is in

no way concerned with the present case and its name deserves to be

deleted.

The above fact is not disputed by any of the parties. In these
circumstances, we direct the applicants to delete the name of

respondent No.1 from the array of respondents.

The respondent BSNL has contested the claim of the applicants on the

ground of limitation also apart from other grounds.

The applicants in the instant application have pra'yed for setting aside
the order dated 5.7.2007 (Annexure—P!’r’)'whereby- their representation
for notional fixation of their salary as per the Judgment of the Hon'ble
Supreme Court in Civil Appeal No0.1655/1997 dated 27.2.2003 and
consequential benefits. has been rejected with an observation that the

judgment relates to particular cases and is not generalized.

It has been argued on behalf of the respondents that the applicants
have challenged the order dated 16.1.2004 by filing writ petition in the
year 2008 with a lapse of more than 4 years without any explanation

for delay and, therefore, the same is grossly time barred.

From perusal of their counter reply, we find that the respondents have
not raised any objection that the T.A. is barred by limitation, though in
their additional affidavit filed on 28" June, 2012 a ground has been

taken that the applicants are not entit]ed to relief on the ground of delay

and laches. The applicants. have been held to be qualified for

promotion to the post of SDE on the basis of TES Gr. B examination.

As per the result of the examination for TES Gr. B, vide order dated
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16.1.2004 {Annéxure-PH) for the vacancies of the years mentionéd |
against therein, the applicénts represénted before the respondent |
authorities for extending notional increments and counting of servic}e
for further promotion with effect from after 6 months after the date ﬁf
competitive examination in terms of the judgment of the Hon’b.'ie I
Supreme Cou.rt in the matter of J Santhanakrishnan (Supra).
However, when the respondents declined their representation vide
order dated 5.7.2007, the writ petition was filed on 19.2.2008. That
apart, the instant matter is pending since 2008\. The controversy
regarding the same selection process was subject matter of O.A.
No.181/09, which has been decided by the Balng'alore Bench of the
Tribunal during the pendency of this petition on 26.4.2010 and the
same has been subsequently affirmed by the Hon'ble High Court of

Karnataka. Therefore, we are of the opinion that this TA cannot be

dismissed as barred by limitation at this stage and the law laid down by

the Hon’ble Supreme Court in the matters of Noharlal Verma and
Kaushilya Thakur (supra) has no application to the facts of the
present case, as the former decision relates to time barred appeal
under the Cooperative Societies Act under Section 55 of fhe
Cooperative Societies Act which specifically prohibits the Registrar
from entertaining the dispute unless such dispute is registered within
the prescribed period of limitation. Whereas in the matter of Kaushilya
Thakur (supra), writ petition was filed. after almost 4 years of rejectién
of application for allotment of a plot iﬁ lieu of acquisition without any

explanation for delay.

11.However, in the instant case, the applicants’ claim for notional fixation

of pay scale was based on the ground of judgment of the Hon'ble
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Supreme Court, which was rejected hy the respondents on the ground
that the same was for the particular applicants and not generalized and
the aforesaid order gives the applicants cause of action to file writ

petition.

It is not in dispute that identical issue has been adjudicated upon by
the Bangalore Bench of the Tribunal in the matter of Sri K.S.
Premakumar & others Vs. Union of India & others {O.;:ﬁ\.
No.181/2009, decided on 26" April, 2010}. Writ ' petition filed by the
respondents has been further dismissed by Ithe Hon'ble High Court of
Karnataka vide order dated 21% April, 2011 filed a;s Annexure-1A/1 by
the respondents and the respondents’ review petition No.315/2011 for
reviewing the aforesaid order has also been dismissed on i Marcjh,
2012 and the respondents’ Special Leave to Appeal No.22720/201§1l
has been dismissed by the Hon’ble Supreme Court vide its order dated

25.8.2011 (Anriexure-IA/2). |

Relying Iupon,decision of the Hon’ble Supreme Court in the matter E:)f
KK Vadera (supra), which has been subsequently followed by th:e
Hon’ble Delhi High Court in the matter of Vijender Singh (supra), |1t
has been vehemently argued on behalf of the respondents th;at
promotion of an officer who is promo.ted on the basis of LDCE takes
effect from the date such promotions are grénted and officers cannot
be granted promotion from any notional date, as anti dating promotion

is not permissible.

.There is no quarrel on the proposition of law laid down by the Hon’ble

Supreme Court in K.K. Vadera (supra), wherein it has been held that
prombtion to that post should be from the date the promotion is grantéd

and not from the date on which such post falls vacant, which has been
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subsequently followed in numerous other judgments as also in tﬁe

judgment of the Hon'ble Delhi High Court in the. matter of Vijendér
\

Singh (supra), wherein it has been held that service jurisprudence

does not recognize jurisprudential ¢oncept of d'eemed retrospecti\::!e |

promotion. No person c¢an claim a right to be ;:J,romoted from the da%(e

when vacancy accrued and he must take promotion with its benefits

from date of actual promotion.

15.In Thomas Zacharia (supra), the respondents filed O.A. before tﬁe

Ernakulam Bench of the Tribunal and prayed for quashing 'Eof

provilsional seniority list whi_ch was prepared after the result of tﬁ_e

LDCE for prbmotion from the post of JTOs to the post of SDEs. The

O.A. was allowed and the respondent BSNL was directed to recast the

f’v,;“;’ﬁ\ éeniority list. Similar prayer was also allowed by the Chandigarh
A Bench of the Tribunal and the BSNL was. directed to recast tr?e

seniority list on the basis of their decision. The review petition filed by

some of the Sub Divisional Engineers as per the directions of the
" Hon’ble High Court of Kerala was again dismissed by the Tribunal.

_ In the aforesaid matter, the issue before the Hon'ble High Court
of Kerala was as to whether the SDEs, who are successful under the
departmental competitive examination subsequent to the promotion of
the _c:andidétes who were promoted on the basis of seniority and fitness
towards 75% promotion quota, are entitied to seniority over them. The
Hon’'ble High Court, after referring to catena of judgments on the issue,
held that there is no rule entiting an employee of the respondents {0
claim service benefits from the date” of arising vacancy. Service
benefits can be claimed only from the date of joining duty. When

appointments are made from different streams one after another, those )
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who are subsequently appointed are not entitled to seniority over those
who are appointed earlier so long as no such condition is stated in {hie
earlier appointment order. Resul'tlantly, the candidates who we:re
promoted earlier on the basis of fitness and se_niority against ?’5‘;%:
quota shall have their seniority settled in pursuanbe of the promotion
order and others who were later appointed towards 25% quota undgr

the LDCE are not entitled to have their seniority fixed with retrospecti\}e

effect over others. -

16.In J. Santhanakrishnan (Supra), the éontrover’sy centered around

delay in holding examination relating to 33-’1/30:/? quota towards LDC;E
under Rule 2(iii) of the relevant rules in the same selection process arild
the declaration of results after selection. The Madras Bench of tHe
Tribunal considering that examination for promotion for other category
pertaining to 66-2/3% was held on time as scheduled and results Wezi’e
declared and vacancies were filled on 11.5.1981 whereas LDdE
proceeding were delayed due to intervention of the Court proccedings
and results of the examination came to be déclaredland finally result
after assessment of ACRs came to have been published in May 1935
and actual promotions were effected in June, 1985, chose to adopt a
d_evice of giving due leverage for ‘compléting the process of
examination which was held in March, 1982 and processing of thie
ACRs, of six months’ time and fixed their notional date of promotion és
12.9.1982, whereas the Chandigarh Bench of the Tribunal chose itc:!
assign the no}ional date of promotion as 11.5.1981 at par with thé date
of promotion effected in respect of the othér category falling within 66-
2/3% of candidates selected for promotion. The Hon'ble Supreme

Court, keeping in view the peculiar facts obtaining in that case,
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applicants w.e.f. 23.1.2002, i.e. six months from 23_.7.2001, the date dn

which the examination was announced to be held.

As already observed, the aforesaid decision of the Tribunal has beén

further affirmed by the Hon'ble Karnataka High Court and Speciél

Leave Petition of the respondents against the order of the Hon'ble
|

Karnataka High Court has been further dismissed and the .responden:ts

have been directed to comply with the orders.

: i
It is also not in dispute that the respondents have already complied

with the orders passed by the Tribunal viz. a viz. the appficants of O:F\
No.181/09. It further transpires that TA No0.93/2010 filed by similar&ly
placed applicants in Hyderabad Bench ofl the Tribunal has beén
allowed in terms of the order passed in O.A. No.181/2009 by trje

Bangalore Bench of the Tribunal, subject to the result of the pendirig

Review Petition R.P. N0.3151/2011 in W.P. No.37322/2010 before the

Hon'ble High Court of Karnataka. It is also not in dispute that tf:]e
review application of the respondents has since been dismissed by t?fle

Hon'ble Karnataka High Court.

Learnedlcounsel for the respondents has vehemently argued that tl'ile
decision of the Bangalore Bench of this Tribunal as well as iits
affirmation by the Hon'ble High Court of Karnataka is per incuriam, EEIS
J. Santhanakrishnan case was governed by the Telegrap:;h
Engineering Service (Group B) Recruitment Rules, 1981, which
provided for_holding of the competitive examin‘ation annually, while tﬁe
present case is admittedly govc_amed by t.he Recruitment Ru[eé, 19296,

which came into force vide notification dated 22™ July, 1996 and which

did not provide any periodicity for holding such examination.
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21.We are unable to accept the aforesaid arguments édvanced by !earnéd

counsel for the respondents, as the same is not 'borne out from th;e .
facts. From perusal of the order of promotion :01; the applicants, it ?is !'
manifestly clear that a Limited Depa_rtmenta! Corﬁpetitiv'e Examinatic;n
was held in the year 2002 for the vacancies of TES Gr.-B arising fro;hw
1996 to 2000-2001 and the candidates ha\}e been declared to be
qualified for the vacancies against the respective years in the abolee
mentioned examination. The Bangalore Bench of the Tribunal ha{zs I
directed the respondents to give notional seniority to the applican:is _I
with effect fronlw 23.1.2002 i.e. 6 months from 23.7.2001, the date on
which elxamination was about to be held, as their promotion was
delayed on account of pendency of the Court proceedings whereas,

the other candidates were promoted against 75% quota on 16.5.2000

and 28.12.2001, whereas ordinarily the recruitment under both tl'je J

streams i.e. promotion under.75% quota on the basis of seniority cuh1 ,i!
fitness and examination under 25% quota of vacancies under LDCE

should have been made simultaneously.

22.The judgment of the Hon'ble Kerala High Court in the matter of
Thomas Zacharia (Supra) is in relation o inter se seniority of the
candidates, who have been promoted under 2 streams and it has been _
held that when appointments are made from different streams one after
ariother, those who are subsequently appointed are not entitled Iio ;

seniority over those who are appointed earlier so long as no such

condition is stated in the earlier appointment order.

23.1In the instant case also, the Tribunal has granted notional promotion to
the applicant with effect from 23.1.2002 with consequential benefits

such as counting of experience for further promotions, annual .
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21.We are unable to accept the aforesaid arguments édvanced by Iearnéd |

counsel for the respondents, as the same is not 'borne out from ti*:te
facts. From perusal of the order of promotion :01; the applicants, it ?is !
manifestly clear that a Limited Departmental Corﬁpetitiv'e Examinatic;n
was held in the year 2002 for the vacancies of TES Gr.-B arising froi;n
1996 to 2000-2001 and the candidates have been declared to be
qualified for the vacancies against the respective years in the aboxjfe
| mentioned examination. The Bangalore Bench of the Tribunal hafls |
directe;j the respondents to give notional seniority to the appiican:ts |
with effect fron% 23.1.2002 i.e. 6 months from 23.7.2001, the date on
which elxamination was about to be held, as their promotion was
delayed on account of pendency of the Court proceedings whereas,

the other candidates were promoted against 75% quota on 16.5.2000

and 28.12.2001, whereas ordinarily the recruitment under both tfje ]

streams i.e. promotion under 75% quota on the basis of seniority cum |
fitness and examination under 25% quota of vacanci_es under LDCE

should have been made simultaneously.

22.The judgment of the Hon'ble Kerala High Court. in the matter of
Thomas Zacharia (Supra) is in relation .to inter se seniority of the
candidates, who have been promoted under 2 streams and it has been _
held that when appointments are made from different streams one after ._
another, those who are subsequently appointed are not entitled f:[o :

seniority over those who are appointed earlier so long as no such

condition is stated in the earlier appointment order.

23.1n the instant case also, the Tribunal has granted notional promotion to
the applicant with effect from 23.1.2002 with consequential benefits

such as counting .of experience for further promotions, annual
% :
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increments etc., however, they were not entitled for any arrears of pay
from the date of such notional fixation on 23.1.2002 but were made
entitled for arrears of pay from 1.4.2008. Thus, the law laid down by

the Hon’ble Kerala High Court is entitrely on different issue and the

same is not applicable to the facts of the presént case.

So far as arguments of learned counsel for the re;pondents that the
applicants could not be granted notional promotion from 23.1.2002 as
by that date even LDCE was not held, as the same was admittedly
held on 1.12.2002 which is in variance of the law laid down by the.
Hon’bIeISupreme Court in J. Santhanakrishnan case wherein notional
promotion was éranted 6 months from the date of holding of
examination is concerned, the aforesaid aspect has also been dealt
with by the Tribunal in length and the Tribunal, considering that in J.
Santhanakrishnan case, declaration of result was delayed on account
of the Court's order whereas in the present case.r the examination itself
was indefinitely postponed and held 'after about 1% years after the'
original schéduled date because.of the Court's order and there was
delay in declaring result also which nearly took one yealr as against 23/2
years iﬁ the earlier case, directed the, respondents to give the
applicants notional promotion with effect from 23.1.2002 i.e. 6 months .
from the date on which examination was originally scheduled to be
held, which is strictly in accordance with the proposition of law laid

down by the Hon'ble Supreme Court.

25.ln C. Lalitha (Supra), the Hon'ble Supreme Court, while considering

parity of employment and granting slim'ilar reliefs as per the service

jurisprudence evolved by it, held thus:-



“29. Service jurisprudence evolved by this Court from time
to time postulates that all persons similarly situated should :

be treated similarly. Only because one person has

approached the court that would not mean that persons .
similarly situated should be treated differently. It is :
furthermore well settied that thlé question of seniority |
should be governed by the rules: It may be true that this |
Court took notice of the subsequent events, namely, that
i in the meantime she had also been promoted as Assistant
Commissioner which was a Category | post but the

direction to create a supernumerary post to Iadjust her

must be Heid to have been issued only withia view to
accommodate her therein as otherwise she might have
been reverted and not for the purpose of conferring a

benefit to which she was not otherwise entitled to ”

26.The above issue has again been considered by the Hon’ble Supreme
Court in Mukesh Thakur (Supra) in which it has been held thus:-

"22. Such a direction has been passed apparently in view
of the fact that fresh selection proceedings® had
commenced for the subsequent year. Thus, in such
circumstances, it could be possible for the Court to reject
the same on the ground of delay and laches rather than

issuing a direction that no such petition shall be filed,

particularly, in view of the fact that the candidates having
Roll Nos.1096 and 1476 had also secured 88 marks in the
said paper. The candidate having Roll No.1096 had
secured 462 marks i.e. more than 50% in aggregate.
Therefore, depri-ving him only on the ground that he could
not approach the Court cannot be justified, particularly in
view of the fact that the Court has competence to grant
equitable relief to persons even if they are not before the
Court. More so, the Court also has power to mould the

relief in a particular fact situation.”

27.Admittedly, in the instant case, similarly placed candida;es have been

granted notional promotion from 23.1.2002 by the Bangaloré Bench _of

&
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the Tribunal as also by Hyderabad Bench of the Tribunal ani:i

therefore, the appllcants herein cannot be denied the reliefs Whiqh
have already been granted to their counterparts. |

28.0n the basis of aforesaid discussion, we allow this T.A. in terms of tl’ile
decision Iof the Bangalore Bench of the Tribunal in OA No.181/200!9, h
which has been subsequently followed by the Hyderabad Bench of the
Tribunal in TA No.93/2010, and we direct the respondents to assngn !

the notional date of promotion as SDEs to the appllcants with effect

from 23.1.2002 with consequential benefits such as counting of

experience for further promotions, annual increments etc. with effect
from 23.1.2002. However, the applicants shall not be entitled to arily
arrears of pay from the date of such notional fixation on 23.1.2002, but

shall be entitled to arrears from 1.4.2Q08. : |

29. Certified copy after the amendment is made.
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